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SOUTHWICK, PJ., FOR THE COURT:
1. Thisisapaternity action. The mother of the subject child brought the suit against someone other
than the man who severa years earlier she had claimed wasthe father. That firg-identified father married
the mother before the child was ayear old. He had no reason to doubt that the daughter was his own until
the child was age four. The spouses were by then involved in adivorce. The chancdlor in the present

paternity suit, relying solely on the blood tet, ordered the newly-designated biologica father to pay child



support. Severd different proceedings have been held based on thesefacts, including this paternity action,
the divorce, and adecl aratory judgment motion brought by the husband and | ong-supposed father, thelatter
seeking the rights of afather. In some pleadings, but not in others, the newly-identified biological father
disclamed any desire to support this child to whom he was apparently astranger.  Instead, he endorsed
the husband's desires for the rights of afather.

12. These facts raise important questions of the rights of men who have for a variety of reasons,
induding the deception of the mother, established a substantid relationship with achild. In this paternity
auit, the chancellor refused to consider any facts other than those addressing biology. Peaternity actionsare
about biology. Intechnologically smpler times, biologica proof was more ambiguous. |nstead what was
often decisve was the presumption that a child born to a married woman was fathered by her husband.
That presumption and corollaries of it furthered important public policy intereststhat are well-reflected in
the facts of this case. Those policies recognized that strong evidence to discredit the presumption might
exist but sill would not control. The presumption and its policies have largely been overtaken by
technology, however. In the particulars of this proceeding to establish paternity, the chancellor need not
have congdered other issues. We affirm.

13.  Wearenaot holding, though, that the non-biologicd father iswithout remedy when hisinterest inthis
child far exceeds that of the man who only contributed to the child's DNA. The husband was at least the
stepfather of the child once biologicd parentage was determined. There are custodid and other rightsthat
can be asserted in divorce proceedings by a stepparent. A divorce is underway.

14. The dissent urges the joinder of this apped to the separate appea from the coupl€'s divorce that
has not yet been briefed. No motion to consolidate the actions at the trid level gppears in the record of

thiscase. The apped inthedivorce action has not been deflected to this court, so we do not have authority



to order consolidation. We examine what is before us. From afinding that identifiesthe biologicd father
flows an obligation to pay support. We find that factua paternity is uncontested. There is no need to
maintain the life of this gppea when there is nothing in the paternity resolutionthat isin error. Thedissent's
concerns may properly be addressed in the forum of the divorce suit. With respect, there is no purpose
in forcing those issuesinto this gpped from ajudgment that established beyond question the identification
of the biologicd father. Since there is no question, the paternity case should end.
FACTS

5. In 1995, Sue Ann King became pregnant and told Robert "Sonny" Pell he was the child's father.
The couple began living together. Stephanie Pell was born in November 1995. About a yeer later,
Stephani€'s ostensible parents married.  Sonny Pell commenced divorce proceedings about eighteen
months theregfter, claming and eventudly proving hiswifés adultery.
T6. The present gpped arisesfrom one of severd proceedings growing out of the parties marriageand
the wifes children. Five years after teling Pell that she was pregnant with their child, Mrs. Pell brought a
paternity action againgt Joseph Griffith, cdaming he was actudly the father of the child. Griffith is the
gopellant here, as Pell is not a party on this gpped.

Proceeding No. 1-Divorce.
17. Sonny Pdl's petition for divorce was granted in December 2002. Pell has appealed portions of
the divorce order. Pell v. Pell, 2003-CA-00202. We have obtained a copy of the order from the
appdlate record on the divorce for background and clarification purposes.
118. Pdl filed for divorcein July 1998, on the ground of adultery. He sought custody of Stephanie, who
he had dways believed to be his daughter. An order for temporary joint physica and legd custody was

entered by the chancellor a few weeks later. In her first answer, Mrs. Pell stated that her husband was



Stephani€'s father. On June 4, 1999, Mrs. Pell filed an amended answer, claming that he was not the
biologicd father. Thechancellor ordered genetictesting. Thetestsdefinitively excluded Pell as Stephani€'s
biologica father.
T9. In the divorce order, the chancellor found that Mr. Pell had no legd standing to seek custody or
vidtation and ordered dl dlegations concerning custody stricken from the pleadings. No provisons for
vigtation between Mr. Pell and Stephanie were provided for in the divorce order.

Proceeding No. 2—Paternity.
110.  InFebruary 2000, Mrs. Pdl filed suit againgt Joseph Griffith, Sonny Pell and the Mississppi Board
of Hedlth to have Griffith declared Stephaniesfather. Her then till-husband wasincluded as a necessary
party dthough she denied that he had any legd rightsto the child.
11. Neither individud defendant answered the complaint. Mrs. Pell was granted a default judgment
againg her hushand. Griffith wasordered to undergo genetic testing, which established him as Stephani€'s
father. An agreed order of filiation was entered in July 2000, which declared Griffith to be the biological
father and ordered him to pay child support. The order stated that thiswas partid relief. All other matters
would be later addressed by the court. Griffith, Mrs. Pell, and counsdl for Mr. Pell Sgned the order, the
last 9gning asto form only.

Proceeding No. 3 -- Declaratory judgment in paternity suit
112.  InJanuary 2002, Griffithand Pell filedin the paternity suit amotion for declaratory judgment, asking
that Pell be declared Stephanie's legd father on the basis that Pell's custody or continued visitation wasin
the child'sbest interest. He argued adoctrine caled "paternity estoppe,” which has been adopted in some
jurisdictions. The doctrine holdsthat when amother mideadsaman into believing he hasfathered her child,

and the man relies upon this misrepresentation, the mother will be estopped from later denying the man's



paternity.
113.  Griffithsubmitted with thismotion an affidavit that he did not know the child, did not wish to initiate
ardationship with her, and felt her interests would better be served by permitting Pell to adopt Stephanie.
He dso submitted a document in which he agreed to reinquish dl parentd rights in favor of Sonny Pell.
Mrs. Pdl filed amotion to dismiss on the bass that this was a collaterd attack upon the order of filiation.
114. A hearing was held in February 2002. 1t was brief. Griffith was caled as an adverse witness by
Mrs. Pell and questioned about hisfinancid and employment status. Griffith's counsdl asked one question,
which was whether he knew the woman at the other table. Mrs. Pell objected, arguing Griffith was
attempting to relitigate the issue of paternity. Griffith denied that purpose, sating he was going into the
issues not resolved by thefiliation order, specificaly the question of whether having Mr. Pell declared the
child'slegd father would bein the child'sbest interest. The chancellor stated that issue had been resolved
by thefiliation order. The only matter to decide was Griffith's child support obligation and the viditation to
be granted him. Griffith's counsdl continued to argue primarily about equitable estoppd. The chancelor
cdled for a bench conference, which was held off the record. When the record resumed, Griffith was
recdled by his attorney and the same ground on finances and employment was again covered.
115.  Thewritten order following the hearing denied themotion for declaratory judgment, ordered Griffith
to pay fourteen percent of hisincomein child support, and granted Griffith "reasonablerights' of vidtation.
It isthis order which is the subject of appedl.
DISCUSSION

1. The paternity hearing

116.  Griffith dlegesthe chancdlor erred in refusing to hear testimony on any matter but child support

and vistation, particularly those matters raised in the declaratory judgment motion. It isaso aleged that



the wrong legal standard was applied when the child'sbest interest was not weighed. The chancellor found
the declaratory judgment motion raised the issues dready settled by the order of filiation. Any testimony
on those issues was prohibited by resjudicataand collaterd estoppd. The only matter |eft outstanding to
determine was Griffith's obligations to the child.

917.  The procedures for establishing paternity of achild are set out by statute. The Uniform Law on
Paternity was enacted in Mississppi to alow for establishment of paternity of children and to provide for
their support. R.E. v. C.EW.,, 752 So. 2d 1019, 1023-24 (Miss. 1999). Griffith arguesthat an action
inpaternity isof wider scopethan merely assigning fatherhood to the contributor of DNA and then ordering
child support.

118.  Current case law provides that paternity suits have limited purposes. Where scientific evidence
points overwhelmingly towards one man asthefather of achild, paternity isestablished; the only matter |eft
to resolve in the paternity action is that of support. Rafferty v. Perkins, 757 So. 2d 992, 996 (Miss.
2000). If paternity was established through an earlier agreed order of filiation, child support and vigtation
orders may bevacated once DNA testing establishes someone other than the named individud isthe child's
biologicd father. M.A.S. v. Mississippi Dept. of Human Serv., 842 So. 2d 527, 531 (Miss. 2003). In
M.A.S, thepersoninitidly determined to be the natural father in the agreed order wanted neither that status
nor to provide support. Id. at 528.

119. We interpret these precedents, both of which reversed our contrary holdings, to mean that a
paternity action is not the preferred venue for the determinations that Griffith wanted. The best interest of
the child standard is to be gpplied when determining custody issues, such as in a divorce proceeding.
Although a naturd parent is entitled to custody of aminor child, there are circumstances under which that

entittement may be sat asde in favor of athird party, including a sepparent. Logan v. Logan, 730 So.



2d 1124, 1126 (Miss. 1998). That, however, isamatter better resolved in the apped of the Pell divorce
proceedings and not in the Griffith paternity action.
2. Content of hearing transcript
120.  Griffith also aleges portions of the hearing were not recorded in the transcript. The transcript
reflects the following:
[Counsd for Griffith, addressing the court]: Would you entertainit at any point alowing Robert Pell
to accept the respongibilities and obligations that the statute would have ordinarily applied to Joey
Griffith?

[Counsd for Mrs. Pell]: That's not before the Court, Y our Honor. Therée's no pleading before the
Court other than the—

[Counsd for Griffith]: Thereisapleading for the declaratory judgmen.

The Court: Let's go off the record just aminute. Y'al come up here. (Brief pause while both
attorneys and the court have an off the record discussion at the bench.)

121. It is Griffith's assertion that during this pause, the chancellor took Sue Ann Pell to task for
atempting to destroy Mr. Pdll and Stephani€'s relationship, but because the order of filiation wasin place,
she had no options asto her ruling. The chancdlor dlegedly informed the parties that she dready knew
how she would rule and would hear no testimony but that reating to Griffith's payment of child support,
medica insurance, and whether hewanted visitationrights. Counsd for Griffith asked that these satements
be repeated for the record. The chancellor declined to do so, and counsel objected. Counsel on appeal
dleges she bdieved the record had captured both the request to repesat the statements and the objection,
but it did not. Griffith alleges he was prejudiced by this gap in the transcript because it did not preserve
the court's indructions that prevented him from arguing his maotion for declaratory judgment.

722. A paty claming error from an omisson in the record must demonstrate prejudice from the

omission. Stapleton v. State, 790 So. 2d 897, 899 (Miss. Ct. App. 2001). An omission does not



condtitute automeatic reversble error. 1d. Griffith dlams prgudice from the unrecorded command to put
on evidence only of ability to pay child support and his possible desre for vigtation with Stephanie. He
arguesthis|eft him without a case for hismotion for declaratory judgment and that it prejudiced his apped
to this court.
923.  Thetranscript showsthat most of the statements Griffith clamsthe chancdlor made off the record
were aso made on the record in the exchanges just prior to the unrecorded bench mesting. Griffith cannot
have been prgudiced by statements made off the record when they were dso made on the record and his
counsel had the opportunity to argue his contrary position. We aso find that no reversible error in those
rulings occurred.

Conclusion
924. The suit before us on this apped concerns whether Joseph Griffith was the naturd father of
Stephanie Pell. Hewas. Support was therefore properly ordered.
125.  We need not determine whether there was a vaid procedurd mechanism to join this paternity
action with other proceedings. Even if one lawsuit might have been able to resolve issues regarding
paternity, Griffith's desire to have hisrightsterminated, Sonny Pell'swish for the obligations of fatherhood,
and the Pdll divorce, it was not mandatory on this record to jointheclams. Theinterestsof Sonny Pell as
a stepparent may be addressed in the divorce proceedings if properly raised. If those interests affect
support payments to the child or other continuing matters arisng from this paternity action, that too may
be examined. Thereisno need to join what has beyond contest been decided in this case, namely, the
identity of the biologica father, to these other more involved questions. Griffith was the biologica father
and asaresult is made to pay child support until some other order supplants that obligation. We find no

error.



126. THEJUDGMENT OF THEWARREN COUNTY CHANCERY COURT ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS, AND

CHANDLER, JJ., CONCUR. GRIFFIS, J., DISSENTS WITH SEPARATE WRITTEN
OPINION.

GRIFFIS, J., DISSENTING:

727. Because | beieve that the mgority’s decison may result in an unconscionable injustice, an
inconsstent result, and judicid inefficiency, | respectfully disagree with the mgority and dissent. Pursuant
to Missssppi Rules of Appdllate Procedure 3(b), | would sua sponte consolidate this appeal andPell v.
Pell, 2003-CA-00202 for further consideration by this Court or the supreme court.

728. Thiscase and Pell v. Pell, 2003-CA-00202 present the courts of this State with a contradiction
that is not provided for under Mississppi law. The primary question in both casesis, who is the “father”
of the minor child, Stephanie? The secondary question in both casesis, who is entitled to or responsible
for the nurture, care and custody of Stephanie? See Smpson v. Rast, 258 So. 2d 233, 236 (Miss. 1972)
(“[O]ur society demands, and thelaw approvestherule, that the natura parentsof children havethenatura
right to the nurture, care and custody of their children.”).

129. Here, the agreed order of filiation declared that Joseph Griffith is “the” biologica father of
Stephanie. Immediatdy upontheentry of thisorder, Joseph Griffithwaslegally declared Stephani€ sfather
and was entitled to certain rights.

130. Themgority consdersand refersto thedivorce action, Pell v. Pell, 2003-CA-00202. Professor
Shelton Hand states that “[o]ne of the strongest presumptions known to the law is the presumption that a

child born in wedlock is legitimate. Such is based on the strongest of public policies favoring marriage;



thus, al reasonable presumptions will be given to the best interest of the child born during wedlock.” N.
Shelton Hand, Mississippi Divorce, Alimony & Child Custody 88 21-5 (4th ed. 1996) (citing Foster v.
Foster, 344 So. 2d 460 (Miss. 1977)). Thus, asaresult of hismarriage to Stephanie’ smother, Sue Ann,
Sonny Pell has or may have certain rights, duties, responshbilities and obligations to Stephanie and her
mother. See Miss. Code Ann. 8 93-5-23 (Rev. 1994).

131. Sincetheagreed order onfiliation was entered before thefina judgment was entered inthedivorce
of Sonny Pdl and Sue Ann Pdll, who were married when Stephanie was born, the chancery court found
an unusud domedtic Stuation where Stephanie legally then had two "Daddys." Mississppi law does not
provide for dua fatherhood. However, through two separate cases, courts of this state must sort out the
piecesto the puzzle.

132. I beginmy andysisby disagreeing with the mgority’ sconcluson that “[p]aternity actions are about
biology.” Biology has advanced to the point that the child’ s father may now be identified with accuracy.
However, the essence of a paternity action isto discover and declare who is the father of a child so that
the rights, duties, obligations and respongbilities of both the father and child may be established and
enforced. Hence, in my opinion, a paternity action is the beginning, rather than the end, of the court's
congderation of the rights, duties, respongbilities and obligations of and between the parents and child.
133.  Jugt aswith the divorce statutes, Mississippi Code Annotated 88 93-5-1 through 95-5-33 (Rev.
1994), the paternity statutes, Mississippi Code Annotated 88 93-9-1 through 93-9-49 (Rev. 1994), create
the legd mechaniam to determine the identity of the biologica father. These Satutesalso create aremedy
to enforcethe obligationsthat abiologicdl father owesto hischild. However, theinquiry and resulting legdl
effect of the paternity action does not stop there.

134.  Uponthedetermination that Joseph Griffithis Stephani€ shiologicd father, other rightsfollow. The

10



parenta rights of afather are defined in Mississippi Code Annotated section 93-13-1 (Rev. 1994):

The father and mother arethejoint natural guardiansof their minor children and areequdly

charged with their care, nurture, welfare and education, and the care and management of

thar estates. Thefather and mother shal have equal powersand rights, and neither parent

has any right paramount to the right of the other concerning the custody of the minor or the

control of the services or the earnings of such minor, or any other matter affecting the

minor.
1135. 1 am persuaded by thefact that the care, custody and support of Stephanieis now the central issue
in two cases before the gppellate courts of this state —this case and Pell v. Pell, 2003-CA-00202. The
chancellor recognized the interrel ationship of these cases when, during the hearing, he sated:

I’m nat in any way condoning what the mother has done. Infact | think it isterrible, and

the child is going to be the person that suffers from this. | wish all three of the parties

could get together and work it out - - that's what civilized people should do, but

evidently they are not able to do that.
This case was before the chancellor on the motion for declaratory judgment signed by Joseph Griffith,
Sonny Pl and their attorneys. The fact that the maority looks outside the record in this case, to review
the chancdllor’ s order in Pell v. Péell, clearly indicates the significant interrelationship and dependency of
these two cases. Consstency and judicid efficiency require consolidation.
136. More importantly, the guiding principle in child custody casesisthat the best interest of the child
isparamount. Pearson v. Pearson, 458 So. 2d 711, 713 (Miss. 1984). Inthesetwo cases, we havethe
unusud Stuation where two men acknowledge their different relationship with Stephanie. Joseph Griffith
acknowledgesthat heis her biologicd father. Sonny Pell believed he was her father, married her mother
and spent many years providing, nurturing and caring for her.
1137.  Unfortunately, in an extraordinary number of cases, our courts are caled upon to compe men to

do what they should do -- meet their obligation to support and nurture their children. Y et here, we have

two men, in two separate actions brought by Sue Ann Pell, who appear ready, willing and ableto provide
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for and nurture Stephanie. | beieve that we must be guided by the principle of what isin the best interest
of Stephanie. | cannot say that the mgority’ s ultimate result isincorrect, but | am of the opinion that the
continuationof these actions separately may result in an unconscionableinjustice, anincons stent result, and
judidd ineffidency.

1138.  The benefit of such consolidationis that Stephanie may receive sufficient financid resources, and
she may continue a loving and nurturing relationship with the man she has grown to know as her father.
I nstead, by allowing these casesto continue down separate tracks, werisk the oppositeresult - - Stephanie
may havelessthan adequate financid support, and she may no longer haveamanin her lifethat sheknows
as"Dad." | am not willing to risk such result. | am confident that the consolidation will ensure Stephanie's
best interest is achieved.

1139. While | recognize the need to achieve findity, | agreewith the chancellor that the child will bethe
person to suffer. The sole purpose of the consolidation would be to ensure that the child’ s best interest is
protected and that the child doesnot suffer. | believethat thispurposeissignificant. Accordingly, pursuant
to Missssppi Rule of Appellate Procedure 3(b), | would sua sponte consolidate this gppeal and Pell v.
Pell for further consderation by this Court or the supreme court. Under these circumstances, | cannot

accept the decison of the mgority, and | dissent.
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